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LEGAL  CONTROL  OF  STUDENT 
EXTRACURRICULAR  ACTIVITIES 


Edward  L.  Winn,  III 

;  Issues  involving  student  rights  have  been 

:|uch  litigated  in  recent  years.    Increasingly, 
iudents  have  demanded  greater  personal  control 
.'er  the  direction  of  their  affairs  while  school 
ficials  are  concerned  that  loss  of  control  will 
!sult  in  greater  discipline  problems  and  reduced 
arning.      The  United  States  Supreme  Court 
'cently  has  spoken  on  several  important  issues 
>volving  student  rights,  but  many  areas  of 
udent  conduct  remain  controversial  and  in- 
-easingly  are  the  subject  of  litigation.    Nowhere 
'Jiis  trend  more  apparent  than  in  the  area  of 
,tacurricular  activities  .    As  school  honors 
icreasingly  become  the  springboard  for  further 
iucation  and  athletics  the  springboard  for  future 
jreers,  students  see  more  of  a  vested  interest 
1  extracurricular  activities  and  fight  to  gain 
r  retain  a  position  in  them.    School  officials, 
a  the  other  hand,  generally  have  considered 
xtracurricular  activities  to  be  benefits  that 
le  system  bestows  on  students  to  enrich  the 
ducational  experience.    Courts  increasingly 
ave  sided  with  the  students  in  this  regard, 
(t  is  conceded  .    .    .  that  extracurricular  activities 
re,  in  the  best  modern  thinking,  an  integral 
nd  complementary  part  of  the  total  school  program. 

Important  questions  arise  in  the  context 
f  extracurricular  activities — particularly  where 
3  draw  the  line  between  the  standard  educational 


1.    Mr.  Winn  served  as  a  law  clerk  at 
he  Institute  during  1975-76  and  has  just  accepted 
m  appointment  as  an  assistant  professor  in  the 
ichool  of  business  administration  at  The  University 
)f  Texas  .    Much  of  the  initial  research  for  this 
irticle  was  done  by  Lydia  Liferiedge,  a  law  clerk 
it  the  Institute  of  Government  during  the  summer 
)f  1975. 

2.  See,  e.g. ,  Becher,  Lack  of  Discipline, 
phy  205  (1974);  Schools  and  the  Law . 

1087  (1973)  . 

3.  Davis  V.  Meek,  344  F.  Supp.  298, 
301  (M.D.  Ohio  1972)  . 
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EIGHT  MAJOR  SUPREME  COURT 
DECISIONS  AFFECTING  EDUCATION 


In  this  bicentennial  year,  the  United  States 
Supreme  Court  has  handed  down  more  decisions 
directly  affecting  education  than  during  any 
other  session  of  the  Court.    These  decisions 
occurred  in  the  areas  of  school  responsibility 
to  reassign  students  when  schools  resegregated 
(Pasadena  City  Board  of  Education  v .  Spangler) ; 
the  right  of  private,  commercially  operated, 
nonsectarian  schools  to  discriminate  in  admissions 
on  the  basis  of  race  (Runyon  v.  McCrary) ;   public 
aid  to  private  institutions  of  higher  education 
(Roemer  v .  Board  of  Public  Works) ;   the  right 
of  a  school  board  to  fire  striking  teachers 
(Hortonville  Joint  School  District   #1  v.  Hortonville 
Education  Association) ;   the  right  of  a  public 
employer  to  discharge  an  employee  without  giving 
reasons  and  a  hearing  (Bishop  v.  Wood) ;  the 
right  of  the  federal  government  to  regulate  the 
working  conditions  of  state  and  local  governmental 
employees  (National  League  of  Cities  v .  Usery) ; 
the  use  of  nondiscriminatory  qualifying  tests 
for  public  employment  (Washington  v.  Davis) ; 
and  the  constitutionality  of  residency  requirements 
for  governmental  employees  (McCarthy  v.  Philadelphia 
Service  Commission)  .    These  decisions  and  their 
impact  on  education  are  analyzed  below  . 


Employment  Test  Upheld  that  Disproportionately  Eliminates 
Racial  Minorities.    Washington  v.  Davis,  44  U.S.L.W.  4789 
(U.S.  June  7,  1976). 

This  recent  Supreme  Court  decision, 
while  not  directly  concerned  with  education, 
has  important  implications  for  public  education . 
Its  holding  on  the  use  of  employment  tests 
that  disproportionately  eliminate  racial  minorities 
bears  on  the  question  of  what  tests  may  be 
used  by  a  state  for  certifying  teachers  or  by 
a  local  board  in  hiring  teachers  and  other 
school  employees.     (North  Carolina's  use  of 
the  National  Teacher's  Examination  was  recently 
l£«fii>Ji§titutional  grounds.) 
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Student  Extracurricular  Activities  (Cent,  from  p .   1) 

curriculum  and  activities  that  are  extracurricular. 
Other  issues  arise  relating  to  the  authority  of 
school  officials  to  make  rules  controlling  extra- 
curricular activities,  the  content  of  those  rules, 
and  the  procedural  means  of  enforcing  them. 
Further,  students  have  challenged  the  power 
of  schools  to  delegate  authority  to  private  organiza- 
tions to  supervise  extracurricular  activities 
and  have  questioned  the  relation  between  the 
schools,  the  organizations,   and  the  students 
themselves  .    This  article  will  examine  the  legal 
issues  arising  out  of  the  regulation  of  extracurric- 
ular activities  and  the  way  in  which  these  problems 
will  likely  be  resolved  by  the  courts  in  the 
coming  years . 

I.    Status  of  Extracurricular  Activities 

A  threshold  question  is  what  constitutes 
an  extracurricular  activity,  a  determination  that 
may  affect  the  school's  legal  authority.    Gener- 
ally extracurricular  activities  are  those  that 
take  place  outside  the  regular  classroom,  often 
after  regular  school  hours;   are  school- sponsored 
or  supervised;   and  are  not  the  basis  for  academic 
credit.    The  regular  school  curriculum  usually 
consists  of  traditional,  textbook,  classroom 
courses  that  are  set  by  state  statute.    Such 
definitions,  however,  do  not  always  lend  them- 
selves.to  facile  interpretation.    A  Massachusetts 
court,     for  example,  was  required  to  determine 
whether  driver's  education  was  a  "course"  within 
the  meaning  of  a  statute  requiring  that  any  course 
not  ordinarily  in  the  regular  high  school  curriculum 
be  offered  upon  a  showing  of  strong  parental 
support.    The  court  had  to  refer  to  the  legislative 
intent  of  the  statute  before  determining  that  driver's 
education  was  a  regular  curriculum  course. 
5 

A  New  Hampshire  case    demonstrates  the 
importance  of  this  determination.    Plaintiffs, 
members  of  an  evangelical  faith,  attacked  the 
use  of  audiovisual  equipment  in  their  children's 
school  as  a  violation  of  their  First  Amendment 
rights  .    Their  religious  dogma  made  it  sinful 
to  watch  movies,  television,  listen  to  the  radio, 
etc.    The  federal  district  court  ruled  that  the 
children  could  not  be  removed  from  class  when 
audiovisual  materials  were  used  as  part  of  the 
regular  school  curriculum,  because  of  a  superior 
state  interest  in  education,  but  could  be  removed 
when  the  materials  were  to  be  used  for  entertain- 
ment only,  because  then  the  parents'  interests 
become  predominant.    The  court  recognized  the 
difficulty  in  drawing  such  a  line,  but  nonetheless 
held  that  school  officials  must  draw  it. 


4.    Johnson  v.  School  Comm  .  of  Brockton, 
330  N.E.  2d  478  (Mass.,  1975)  .    See  also  Webb 
v.  Lake  Mills  Community  School  Dist.  ,  344  F. 
Supp.  791  (N.D.  Iowa  1972)    (after-school  drama 
is  a  classroom  activity)  . 

5.    Davis  v.  Page,  385  F.  Supp.  395  (D.N.H 
1974) . 


Extracurricular  activities  must  also  be 
separated  from  purely  private  concerns  .    Student 
activities  that  are  not  sponsored  or  supervised 
by  the  school  are  not  considered  to  be  extra- 
curricular activities  as  such,  although  the  school 
may  still  exercise  some  control  over  the  activity 
if  it  has  a  direct  and  immediate  impact  on  the 
school's  educational  environment.    In  determining 
the  activity's  nature,  courts  tend  to  look  at  the 
relation  of  the  activity  to  the  school  program 
and  the  school's  involvement  with  it.    The  greater 
the  impact  on  the  school,  the  greater„the  potential 
for  control.    In  a  Pennsylvania  case,     for  example, 
the  court  acknowledged  that  "  [t]he  line  of  demarcatii 
between  those  activities  which  are  related  and 
those  which  are  not  related  to  the  school  program 
may,  at  times,  be  most  difficult  to  establish." 
It  went  on  to  hold  that  a  student  bowling  club 
was  not  an  extracurricular  activity  because  (1) 
no  intermural  or  intramural  competition  was 
involved;    (2)  the  school  had  no  duty  to  supervise 
the  play,  which  was  always  after  school  hours 
and  off  of  school  grounds;    (3)  the  school  bore  | 

none  of  the  costs  of  bowling;    (4)   the  school  provide^ 
no  instruction;    (5)  even  though  the  club  had  I 

received  the  sanction  of  the  board  of  education, 
it  was  merely  a  voluntary  association  of  students 
who  wanted  to  bowl.    Since  the  bowling  club 
was  a  private  student  concern,  the  school  could 
not  require  plaintiff  teacher  to  supervise  the 
activity . 


Once  student  activity  has  been  determined 
to  be  extracurricular,  other  questions  arise 
relating  to  its  status  as  part  of  the  over-all 
school  program.    After Jhe  1954  decision  in  Brown 
V.  Board  of  Education,     many  lower  federal 
and  state  courts  concluded  that  education  is  a 
fundamental  right  and  entitled  to  full  constitutional 
protection.    Many,  however,  interpreted  the 
Supreme  Court's  school  finance  decision  in 
San  Antonio  Independent  School  District  v. 
Rodriguez     as  going  the  other  way  ,  denying 
that  education,  as  such,  is  a  constitutionally 
guaranteed  right.    The  more  recant  Supreme 
Court  decision  of  Goss  v.  Lopez,     however, 
clearly  holds  that  if  state  law  grants  a  student 
the  right  to  attend  public  school,  that  right  cannot 
be  denied  without  the  constitutional  protections 
of  due  process. 

If  a  student  has  a  protected  right  to  a 
public  education,  the  question  then  becomes 
whether  that  right  necessarily  includes  partici- 
pation in  extracurricular  activities.    The  Supreme 
Court  has  not  spoken  on  this  matter,  and  when 
participation  in  extracurricular  activities  is 
demanded  as  part  of  a  right  to  education,  the 
courts  have  split .    Those  courts  that  have  acknow- 


6.  Pease  v.  Millcreek  Township  School 
Dist.,  412  Pa.  378,   195  A. 2d  104  (1963)  . 

7.  347  U.S.  483  (1954). 

8.  411  U.S.  1  (1973)  . 

9.  419  U.S.  565  (1975) . 
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Iged  the  right  in  a  variety  of  circumstances 
ve  done  so  by  interpreting  the  language  of 
jte  statutes  or  constitutions  .    A  Montana  federal 
strict  court,  for  example,  interpreted  the  state 
Institutional  mandate  to  provide  for  a  "thorough 
stem"  oLeducation  as  including  extracurricular 
tivities. 

Since  Goes,  at  least  one  federal  court 
s  considered  whether  the  constitutional  protections 
forded  students  to  a  public  education  extend 
extracuXjTicular  activities,  especially  interscholastic 
iletics  .        In  refusing  to  find  a  constitutional 
.olation  in  a  student's  exclusion  from  an  athletic 
uad,  the  court  acknowledged  the  protected 
■operty  right  in  the  educational  process  dictated 
'  Goss  but  refused  to  go  further.    It  interpreted 
e  right  to  be  in  the  total  process  only.    "The 
/riad  activities  which  combine  to  form  that 
lucational  process  cannot  be  dissected  to  create 
mdreds  of  separate  property  rights,  each  cognizable 
ider  the  Constitution." 

Cases  that  have  recognized  a  protected 
terest  in  extracurricular  activities  have  done 
on  the  basj^  of  the  importance  of  the  activities 
students.         Courts  have  acknowledged  that 
"rmanent  exclusion  from  a  varsity  athletic  squad 
■  an  honor  organization  is  a  serious  loss  possibly 
fecting  a  student's  reputation  and  career  possibilities. 
)urts  may  well  dislike  being  plunged  into  the 
dcket"  of  internal  school  affairs,  but  the  Supreme 
art  in  Goss  indicated  that  important  student 
terests  are  at  stake  in  even  a  one-day  suspension 
om  school.    Expulsion  from  the  football  team 
•  honor  society  is  surely  no  less  a  loss.    The 
le  between  the  consequential  and  inconsequential 
terests  will  have  to  be  drawn  somewhere,  since 
lurts  wUl  hardly  have  the  time  to  consider  a 
udent's  complaint  of  having  been  kept  after 
:hool.    Nonetheless,  since  the  cases  are  not 
harmony,  if  school  officials  anticipate  serious 
jnishment  that  restricts  extracurricular  activity, 
ey  should  afford  the  student  some  means  of 
rotecting  his  interests  to  assure  fundamental 


10.  Moran  v  .  School  Dist . ,  350  F  .  Supp  . 
180  (D.  Mont.   1972)  .    See  also  Davis  v.  Meek, 
44  F.  Supp.  298  (N.D.  Ohio  1972)  rule  prohibit- 
ig  a  married  student  from  extracurricular  activ- 
ies  "den[ied]  him  a  part  of  his  education"); 
elley  v.  Metropolitan  County  Bd.  of  Educ.  of 
ashville,  293  F.  Supp.  485  (M.D.  Tenn .   1968) 
extracurricular  activities  are  a  fundamental 
igredient  of  the  educational  process")  . 

11.  Dallam  v.  Cumberland  Valley  School 
^t.,  391  F.  Supp.  358  (M.D.  Pa.   1975). 

fi       12.    See  Warren  v.  National  Assoc,  of 
econdary  School  Principals,  375  F.  Supp.  1043 
(N.D.  Tex.   1972)  . 


II.  School  Authority  Over 
Extracurrioular  Activities 

The  basic  authority  for  a  state  to  provide 
public  education  is  found  in  its  state  constitution. 
Only  rarely,  however,  will  a  state  constitution 
include  matters  pertaining  specifically  to  curricu- 
lum, and  no  state  constitution  specifically  men- 
tions extracurricular  activities.    More  often, 
state  legislatures  either  dictate  what  the  curriculum 
shall  be  or  give  that  power  to  the  state  board 
of  education.    While  statutes  generally  do  not 
specify  the  type  of  extracurricular  activities 
or  how  they  are  to  be  provided,  some  do  say 
how  they  are  to  be  regulated.    The  North  Carolina 
statute,  G.S.  115-35(d)  ,  for  example,  provides: 

County  and  city  boards  of  education  shall 
make  all  rules  and  regulations  necessary 
for  the  conducting  of  extracurricular  activities 
in  the  schools  under  their  supervision, 
including  a  program  of  athletics,  where 
desired,  without  assuming  liability  therefore; 
provided  that  all  interscholastic  athletic 
activities  shall  be  conducted  in  accordance 
with  rules  and  regulations  prescribed 
by  the  State  Board  of  Education . 

Like  most  state  statutes,  it  leaves  to  local  boards 
the  specifics  of  extracurricular  activity  regulation. 
Within  state  and  federal  constitutional  limits , 
local  boards  of  education  or  school  officials  are 
free  to  make  rules  that  are  reasonable. 

1.    Athletic  and  Activities  Associations 

The  authority  of  school  boards  or  school 
officials  to  adopt  rules  governing  extracurricular 
activities  has  not  been  seriously  challenged. 
Frequently,  however,  school  boards  and  officials 
have  delegated  the  regulation  of  extracurricular 
activities — especially  high  school  athletics  to     ^^ 
nonprofit  private  associations  or  corporations  . 
These  organizations  assume  a  responsibitity 
that  legally  is  vested  in  the  school  board,  but 
challenges  to.this  delegation  of  power  generally 
have  failed.        Early  cases  assumed  the  validity 
of  the  delegation  of  ruler-making  power  to  these 
voluntary  associations,       and  while  the  rules 


13.  See  Doerhoff,  State  High  School  Asso- 
ciations and  the  Law,  2  J.  Law  and  Educ .  41 
(1973)  . 

14.  See,  e.g.  ,  Colorado  High  School 
Activities  Ass'n  v.  Uncomphapre  Broadcasting 
Co.,  300  P.  2d  968  (Colo.   1956).    For  a  discussion 
of  challenges  to  high  school  associations  and 

a  listing  by  state  of  related  cases  up  to  1971, 
see  Note,  State  High  School  Athletic  Associations: 
When  Will  a  Court  Interfere?    36  Mo.  L.  Rev. 
400  (1971)  . 

15.  See,  e.g.  ,  State  v.  Judges  of  Court 
of  Common  Pleas,   19  Ohio  Op.  2d  52.  181N.E.2d 
262  (1962) . 
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themselves  were  challenged  on  various  grounds, 
the  authority  to  promulgate  them  was  not.    Recently, 
however,  this  authority  has  been  attacked  directly. 
An  Arizona  case       upheld  an  athletic  association's 
rule-making  authority,  holding  that  there  was 
no  delegation  of  authority  at  all  because  the  board 
could  withdraw  its  schools  from  the  association 
at  any  time.    It  also  found  that  by  participating 
in  the  association's  program,  the  board  had  made 
the  association's  rules  its  own. 

When  students  challenge  association  regula- 
tions in  federal  court,  they  must  show  that  the 
alleged  deprivation  was  caused  by  state  action  . 
The  argument  that  associations  are  voluntary 
organizations  not  acting  under  color  of  state 
law  has  been  repeatedly  made  and  rejected. 
It  now  seems  settled  law  that  the  activity  of  state- 
endorsed  associations  equals  state  action,  at 
least  when  it  is  alleged  to  infringe  on  student 
rights .    The  courts  reason  that  the  schools 
usually  have  a  say  in  the  decision-making  process 
of  the  organizations  and  ultimately  it  is  the 
schools  that  enforce  the  rules . 

Challenges  to  the  validity  of  specific  rules 
on  constitutional  or  reasonableness  grounds 
are  likely  to  continue.    It  is  unlikely,  however, 
that  challenges  to  the  present  system  of  inter- 
scholastic  athletics  as  a  violation  of  the  delegation 
doctrine  will  succeed.    State  associations  serve 
a  vaHd  function  and  relieve  a  heavy  burden  from 
school  officials.    More  important,  they  work. 

2.    Student  Organization 

The  authority  of  school  boards  and  officials 
to  regulate  student  membership  in  fraternities 
and  secret  societies  has  long  been  disputed. 
Courts  have  consistently  upheld  the  validity 
of  statutes  and  school  rules  that  forbid  membership 
in  secret  organizations       on  the  basis  that  secret 
societies  are  inimical  to  the  best  interests  of 
the  students  because  "they  tend  to  engender 
an  undemocratic  spirit  of  caste,  to  promote  cliques, 
and  to  foster  a  contempt  for  school  authority." 

16.  Quimley  v.  School  Dist.  No.  21,  10 
Ariz.  App.  69,  455  P. 2d  1019  (1969)  .    But  see 
Bunger  v.  Iowa  High  School  Athletic  Ass'n,  197 
S  .W.2d  555  (Iowa  1972)    (attempted  delegation 
to  state  athletic  association  invalid  because  not 
authorized  by  the  legislature)  . 

17.  See  Mitchell  v.  Louisiana  High  School 
Athletic  Ass'n,  420  F. 2d  1155  (5th  Cir.  1970); 
Louisiana  High  School  Ass'n  v.  St.  Augustine 
High  School,  396  F.  2d  224  (5th  Cir.   1968);  Okla- 
homa High  School  Athletic  Ass'n  v.  Bray,  321 
F.2d  269  (10th  Cir.   1963);  Brenden  v.  Indepen- 
dent School  Dist.  #742,  477  F.2d  1292  (8th  Cir. 
1973)  . 

18.  See  Waugh  v.  Board  of  Trustees  of 
Univ.  of  Miss.,237  U.S.  589  (1913)  . 

19.  Bradford  V.  Board  of  Educ,   18Cal. 
App.   19,    121  P.  929  (1912)  . 


Most  courts  have  considered  suspension  or  expulsii 
to  be  a  permissible  remedy  for  violations  . 

r 

Schools  have  frequently  denied  participation 
in  extracurricular  activities  as  punishment  for 
membership  in  secret  societies.    This  remedy, 
less  drastic  than  suspension  or  expulsion  ^iias 
also  been  upheld  by  the  courts.    In  a  case 
that  challenged  the  authority  of  the  school  to 
make  a  rule  prohibiting  participation  in  "athletic, 
literary,  military,  musical,  or  similar  organization: 
as  a  penalty  for  membership  in  a  secret  society, 
the  court  found  that  the  secret  club  fostered  a 
spirit  of  insubordination  and  the  school  board 
had  a  duty  to  take  reasonable  action  to  prevent 
such  an  evil  from  invading  the  schools . 

It  is  sometimes  argued  that  antifraternity 
rules  are  discriminatory,  since  they  are  not 

applied  to  organizations  like  the  Boy  Scouts,  I 

YMCA,  or  DeMolay.    Courts  deal  summarily  with  J 

this  contention,  noting  that  the  dangers  are  not  j 

the  same  for  public  groups  whose  memberships  j 

are  open  to  all .  ( 

Schools  today  may  have  greater  concerns        j 
than  all-campus  student  clubs.    Rules  forbidding    I 
membership  seem  particularly  susceptible  to 
First  Amendment  right  of  association  challenges. 
It  should  be  noted  that  the  cases  upholding  such 
rules  were  decided  when  schools  were  allowed 
virtually  unfettered  control  over  student  conduct. 
If  such  rules  are  desired,  there  is  ample  authority 
for  their  validity  .    Nonetheless,  recent  recognition! 
of  student  rights  in  a  variety  of  circumstances  j 

might  cause  contrary  holdings  unless  a  school  ' 

can  prove  the  harmful  effects  of  a  secret  society 
on  the  school  environment. 

3.    Recognition  of  Student  Clubs 

A  related  issue  is  the  authority  or  duty 
of  school  boards  and  officials  to  recognize  student  / 
organizations  .    The  United  States  Supreme  Court.g- 
recently  dealt  with  this  issue  in  Healy  v.  James.      ; 
The  Court  held  that  the  college  authorities  had 
no  right  to  deny  recognition  of  a  student  political    , 
organization  merely  because  they  disagreed 
with  the  group's  philosophy,  because  such  denial 
violated  the  students'  freedom  of  association. 


20.  Waylandv.  Hughes,   43  Wash.  441, 

86  P.  642  (1906)  .    See  Coggins  v.  Board  of  Educ. 
223  N.C.   763,  28S.E.2d  527  (1944)  .    But  see 
Wright  V.  Board  of  Educ,   295  Mo.  466,  246  S  .W  . 
43  (1922) . 

21.  Arguments  that  the  Boy  Scouts  are 
not  open  to  all  because  females  are  not  admitted 
would  probably  be  treated  as  spurious,  although 
the  Littie  League  has  run  into  trouble  because 
there  is  no  counterpart  for  girls.     Title  IX  spe- 
cifically excludes  the  Boy  Scouts  and  similar 
organizations  from  its  sex-neutral  dictates. 

22.  408  U.S.   169  (1972) . 
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aid,  however,  that  "  [a]  ssociational  activities 
|d  not  be  tolerated  where  they  infringe  upon 
sonable  campus  rules,  interrupt  classes, 
substantially  interfere  with  the  opportunity 
)ther  students  to  obtain  an  education."    The 
t  to  be  applied  to  an  activity  is  whether  it 
aterially  and  substantially  disrupt  [s]  the 
rk  and  discipline  of  the  school." 

This  test  would  doubtlessly  be  more  easily 
t  in  high  school,  where  students  need  more 
dance  and  discipline.    Outlawing  student 
;anizations  that  create,  conflicts  in  the  school 
)uld  not  be  difficult. 


Since  courts  have  declared  fraternities 
1  secret  societies  to  be  inimical  to  the  welfare 
he  student  and  the  school,  high  school  students 
ibably  could  not  successfully  push  for  official 
ognition  of  their  social  clubs  on  the  basis 
he  Healy  decision  and  thereby  legitimate  their 
nbership.    Nonetheless,  the  Healy  standard 
ipparently  higher  than  the  standard  in  the 
ternity  cases,  and  officials  might  at  some 
ntbe  required  to  show  that  fraternities  and 
;ret  societies  "materially  and  substantially 
rupt  the  work  and  discipline  of  the  school." 

The  cases  that  have  held  for  recognition 
^e  required  only  that  colleges  and  universities 
<e  certain  physical  facilities  available  for 
'student  groups.    Since  high  school  organizations 
■  generally  supervised  by  school  personnel, 
ourt,  in  order  to  compel  high  school  recognition 
student  groups,  would  also  have  to  compel 
)ervision  of  the  groups  by  schooLofficials  . 
far  no  courts  have  gone  this  far. 

III.    Permissible  Limits  on  Participation 

Once  the  authority  of  school  boards  and 
lociations  is  determined,  what  types  of  rules 
y  be  used  to  regulate  conduct  in  extracurricular 
ivities  and  to  establish  criteria  for  admission 

0  the  programs?    In  general,  courts  allow 
lools  great  leeway  in  formulating  rules  and 

1  not  interfere  with  the  regulation  of  extra- 
'ricular  activities  unless  it  is  arbitrary, 
reasonable,  or  capricious.    Courts  are  reluctant 
overrule  school  officials  who  have  acted  in 

)d  faith .    The  following  sections  deal  with 


23.  See  Dixon  V.  Beresh,   361  F.  Supp. 
3  (E.D.  Mich.   1973)    (high  school  officials' 
licy  denying  recognition  to  student  groups 
vocating  "controversial"  ideas  held  unconsti- 
ional  without  a  showing  that  the  groups  threat- 
ed  the  orderly  operation  of  the  school)  . 

24.  Recent  cases  have  involved  homosex- 

1  groups  on  college  campuses  and  have  required 
'jognition.    See,  e.g.  ,  Gay  Alliance  of  Students 

Matthews,  44  U.S.L.W.  2225  (E.D.  Va.   1975); 
y  Students'  Organization  v.  Bonner,  509  F.2d 

2  (1st  Cir.   1974)  . 


specific  areas  of  school  regulation  that  have 
been  challenged  by  students. 

1.  Physical  Limitations 

School  officials  or  the  associations  to 
which  they  have  delegated  their  authority  can 
make  reasonable  rules  excluding  students  with 
physical  disabilities  from  extracurricular  activi- 
ties.    The  rules  must  be  reasonably  calculated 
to  protect  the  student  from  Imrm  and  the  school 
from  liability.    In  New  York       a  student  was 
disqualified  from  participating  on  the  high  school 
football  team  because  he  was  blind  in  one  eye. 
Plaintiff's  father  argued  that  the  boy's  psychological 
well-being  was  at  stake  and  that  he  was  prepared 
to  assume  all  risks  of  injury  and  to  indemnify 
the  school  in  case  of  actionable  injury  .    The 
court  noted  that  the  boy  had  been  an  outstanding 
athlete  in  grammar  school  despite  the  injury. 
Nonetheless,  it  upheld  the  decision  denying  par- 
ticipation largely  on  the  basis  of  recommendations 
by  the  American  Medical  Association.    The  AMA 
has  advised  that  a  student  be  disqualified  from 
contact  sports  if  he  is  without  one  of  two  organs 
such  as  an  eye  or  a  kidney,  and  the  court  agreed 
that  the  school  officials's  decision  under  the 
circumstances  was  reasonable. 

A  school  may  ban  a  pregnant  student  from 
certain  types  of  extracurricular  activities  because 
of  the  potential  dangers  involved.    Until  recently, 
schools  felt  justified  in  suspending  pregnant 
students,   and  many  still  recommend  supplemental 
programs  instead  of  the  regular  curriculum, 
but  thus  far  no  case  has  been  found  in  which 
a  pregnant  girl  has  challenged  a  restriction 
on  her  right  to  participate  in  extracurricular 
activities . 

„„Title  IX  of  the  Education  Amendments  of 
1972       prevents  discrimination  in  any  school 

activity,  specifically  including  extracurricular 
activities,  on  the  basis  of  a  student's  "false  preg- 
nancy, termination  of  pregnancy ,  or  recovery 
therefrom."    The  school  can,  however,  require 
a  doctor's  certificate  of  the  student's  physical 
and  emotional  readiness  to  participate  in  the 
program  if  it  requires  such  certification  from 
other  students  with  conditions  requiring  medical 
attention.    The  clear  intent  of  the  statute  is  to 
insure  that  pregnant  students  remain  in  the  main- 
stream of  school  affairs  if  they  choose  to  do  so. 
While  the  school  can  provide  separate  programs 
for  pregnant  students,  the  programs  must  remain 
completely  voluntary . 

2.  Physical  Appearance 

The  authority  of  schools  to  govern  the 


25.  Spitaleri  v.  Nyquist ,  74  Misc.  2d 
811,  345  N.Y.S.2d  878  (1973)  . 

26.  Title  IX,  §  86.50(b)  (1)  .    40  Fed. 
Reg.   108  (1975)  . 
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physical  appearance  of  students  as  a  condition 
of  participating  in  extracurricular  activities 
is  part  of  the  larger  question  of  whether  schools 
can  govern  the  appearance  of  their„students 
generally- -especially  hair  length.         The  federal 
circuit  courts  of  appeal  are  evenly  split  on  the 
issue- -five  recognize  the  right  of  a  student  to 
wear  his  hair  as  he  chooses;   five  hold  the  right 
too  insubstantial  to  warrant  their  consideration, 
relying  instead  on  the  wisdom  and  experience 
of  school  authorities.    The  United  States  Supreme 
Court  has  denied  certiorari  on  the  question  at 
least  thirteen  times. 

A  few  cases  have  ruled  specifically  that 
the  right  of  a  student  to  govern  his  own  appearance 
applies  to  all  school-related  activities,  not  just 
to  schuipl  academic  programs .    In  a  Fourth  Circuit 
case,       high  school  football  players  who  did 
not  follow  the  coach's  "hair  rule"  which  applied 
to  players  not  only  during  the  season  but  throughout 
the  school  year,  were  denied  a  letter  for  participation 
in  the  program .    Plaintiff  kept  his  hair  cut  during 
the  season  but  let  it  grow  afterward  and  was 
subsequently  denied  his  letter.    The  court  ruled 
that  there  was  no  need  for  a  hair  rule  and  the 
student  had  a  right  to  his  letter. 


Age 


Participation  in  extracurricular  activities 
may  be  limited  by  reasonable  rules  relating  to 
a  student's  age.    Age  rules  are  generally  upheld 
as  necessary  for  the  safety  of  participants  and 
to  equahze  competitive  conditions.    But  the  courts 
do  not  automatically  uphold  age  rules .    In  a 
Florida  case,       a  high  school  student  who  dropped 
out  of  school  for  ten  months  to  help  support  his 
family  re-entered  and  applied  to  the  association 
for  a  hardship  exception  to  the  four-year  rule . 
It  was  denied.    The  court  concluded  that  the 
association's  decision  represented  a  denial  of 
due  process  because  it  was  made  with  no  uniform 
standards,  without  allowing  the  student  to  present 
any  evidence,  and  without  giving  any  reasons 
for  the  decision. 


27.    See  R.  Phay,  The  Law  of  Suspension 
and  Expulsion:     An  Examination  of  the  Substan- 
tive Issues  in  Controlling  Student  Conduct  38 
Kansas:    NOLPE  ,  1976)  . 
Long  V.  Zopp,  476  F.2d  180  (4th  Cir. 


(Topeka, 

28. 
1973)  . 

29  .    Lee  v.  Florida  High  School  Activities 
Ass'n.Inc,  291  So. 2d  636  (Fla.  App.   1974). 
See  also  Florida  High  School  Activities  Ass'n, 
Inc.  V.Bryant,  313  So.  2d  57  (Fla.  App.   1975); 
Robinson  v.  Illinois  High  School  Ass'n.  45  111. 
App.  277,  195  N.E.2d  38  (1963)  ,  cert,  denied. 
379  U.S.  960,    (1964)  . 


4.    Residency 

School  boards  and  associations  attempt 
to  govern  only  the  extracurricular  activities 
within  their  jurisdiction.    No  cases  have  been 
found  in  which  either  has  tried  to  extend  its 
authority  beyond  its  granted  jurisdiction.    In 
recent  years,  however,  many  cases  have  challenge 
"transfer  rules"  that  put  residency  requirements 
on  students  as  a  condition  of  participating  in 
extracurricular  activities.    Generally  the  rules 
provide  that  a  student  who  transfers  from  one 
school  district  to  another  without  a  change  in 
residency  by  a  parent  or  a  guardian  is  ineligible 
to  participate  in  extracurriciilar  activities  for 
one  year.    The  purpose  of  this  rule  is  to  prevent 
high  schools  from  recruiting  student  athletes 
and  "school  shopping"  by  students .    Most  courts 
have  upheld  its  validity  with  certain  exceptions  . 
It  has  been  upheld  even  when  both  parties  stipu- 
lated that  recruiting  or  "school  shopping"  were 
not  involved  on  the,ground  that  the  rule  was 
a  reasonable  one.         Its  application  to  interstate 
transfers  has  also  been  sustained  despite  the 
equal  protection  argument  that  it  unconstitutionally 
burdens  a  citizen's  right  to  travel  among  the 
states.       The  rule  has  been  upheld  over  the 
argument  that  the  rule  would  deprive  a  student 
of  the  chance  of  getting  a  football  scholarship 
and,  on  the  grounds  that  no  constitutional  rights 
were  at  stake  and  the  rule  was  applied  uniformly, 
against  students  who  merely  transferred  from 
private  schools  to  their  neighborhood  public 
high  school.  i 

Married  students  may  have  an  easier  time 
circumventing  the  rule  because  when  they  marry    . 
their  legal  residence  ceases  to  be  that  of  their 
parents,  but  the  only  case  directly  on  ppint 
rejected  the  married  student's  claims.  | 

One  recognized  exception  to  the  rule  occurs  j 
when  students  are  required  to  transfer  by  law. 
as  frequently  happens  in  desegregation  situations.) 
The  Fifth  Circuit  has  ruled  that  a  student  attendin|.' 
school  for  the  first  time  as  a  result  of  court-  , 
ordered  desegregation  may  not  be  subjected  i 
to  any  waiting  period  for„participation  in  school 
activities  and  programs  .  ! 
I 


30.  Sanders  V.  Louisiana  High  School  ' 
Athletic  Ass'n,  242  So.  2d  19   (La.  App.   1970).  ' 

31.  Sturrup  v.  Mahan,  305  N.E.2d  877  \ 
(Ind.   1974)  .  ; 

32.  Scott  V.  Kilpatrick,  237  So.2d  652 
(Ala.   1970) .  I 

33.  Bruce  v.  South  Carolina  High  School  j 
League,   189  S  .E .2d  871  (S  .C .  1972).  i^ 

34.  Marino  v.  Waters,   220  So. 2d  802  (La.  I 
App.   1969)  .  ^ 

35.  United  States  v.  Jefferson  County  I 
Bd.  ofEduc.  372  F. 2d  836.  899  (5th  Cir.  1966).  , 
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School  Attendance 


The  authority  of  school  officials  or  state 
'gociations  to  make  reasonable  rules  relating 
ischool  attendance  as  a  condition  of  participating 
extracurricular  activities  has  not  been  seriously 
aUenged.    Such  a  rule  is  clearly  intended 
prevent  an  athletic  program  or  other  extra- 
Irricular  activity  from  displacing  the  school's 
*imary  responsibility  to  educate . 

Conduct 

Punishment  of  Students.    Schools  and 
ate  associations  have  the  authority  to  regulate 
rticipation  in  extracurricular  activities  on 
e  basis  of  students'  conduct  in  or  out  of  school, 
le  best  way  to  control  student  conduct  is  by 
;ans  of  written  codes  detailing  prohibited  conduct 
d  the  penalties  for  violations  .      Courts  generally 
Jl  not  interfere  with  a  decision  to  suspend 
expel  a  student  from  participation  in  an  extra - 
irricular  activity  for  violating  school  conduct 
lies  if  the  rules  are  reasonable  and  are  applied 
irly. 

The  earliest  case       found  in  which  conduct 
lies  were  challenged  dates  from  1938.    In  that 
se  the  court  upheld  an  athletic  association 
lie  that  athletes  who  accepted  gifts  would  be 
spended. 

'        Many  cases  involving  challenges  to  conduct 
les  involve  consumptionxif  alcohol.    Of  particular 
gnificance  is  a  decision       that  ruled  on  the 
spension  from  eligibility  of  an  athlete  who 
;rely  rode  in  a  car  knowing  that  it  was  carrying 
lopened  beer.    The  suspension  was  based  on 
e  athletic  association's  interpretation  of  a  regulation 
:ainst  use  or  transportation  of  alcohol  or  illicit 
ugs  by  athletes.    The  court  declared  that  a 
hool  rule  pertaining  to  conduct  must  directly 
late  to  and  affect  the  management  of  the  school 
d  its  efficiency.    It  was  comfortable  with  a 
lie  that  made  students  ineligible  for    actually 
inking  alcohol  during  the  season  but  held 
[reasonable  the  rule  as  interpreted  by  the 
iletic  association. 

Courts  are  reluctant  to  overturn  disciplinary 
les  that  they  view  as  merely  too  harsh,  but 
ey  have  done  so- -for  example,  in  a  New  York 
se  a  student  found  guilty  of  drinking  beer 
violation  of  school  athletic  regulations  was 
opped  from  the  athletic  squad,  denied  all  other 
itracurricular  activities  for  the  year,  and 
ven  a  ten- day  suspension  plus  probation  for 
e  year.    The  Commissioner  of  Education  found 
e  punishment  excessive  in  relation  to  the  violation. 


k        36.    Morrison  V.  Roberts,  183  0kla.  359, 
fP.2d  1023  (1938)  . 

37.    Bunger  v.  Iowa  High  School  Athletic 
is'n,  197  S  .W  .2d  555  (Iowa  1972)  . 


and  ordered  all  punishments  dropped  except 
the  athletic  squad  prohibition. 

Punishment  of  Schools.    When  state  association 
conduct  rules  are  broken,  punishments  are  not 
always  visited  upon  the  students  themselves . 
Sometimes  the  entire  school  is  penalized,  such 
as  suspension  from  athletic  competition.    In  this 
situation,  the  courts  are  still  reluctant  to  interfere 
without  evidence  of  mistake,  fraud,  collusion, 
or  arbitrariness,  even„when  the  court  feels  the 
punishment  is  harsh. 

Procedural  Protections.    A  few  courts 
have  been  concerned  about  how  guilt  is  assessed 
and  punishment  meted  out  in  misconduct  cases  . 
Courts  that  hold  participation  in  extracurricular 
activities  to  be  a  protected  activity  require  the 
minimum  protections  of  due  process.    Other  courts 
demand  that  determinations  of  fault  be  fairly 
made  and  punishments  equally  exacted. 

40 

In  a  Tennessee  case       in  which  an  entire 

high  school  was  suspended  from  interscholastic 
athletic  competition  for  one  year  because  some 
of  its  students  misbehaved  at  a  basketball  tournament, 
the  court  found  two  due  process  violations: 
first,  the  lack  of  pre-existing  standards  and 
regulations  to  structure  any  disciplinary  action; 
and  second,  the  absence  of  any  formal  charge, 
followed  by  a  hearing,  against  the  school  or 
individuals.    It  also  noted  that  the  penalty  affected 
guilty  and  innocent  alike.    The  court  later  ordered 
"at  least  the  rudiments  of  an  adversary  hearings- 
notice  of  a  specific  charge  of  misconduct,  and 
a  hearing  upon  such  charge- -before  imposing 
admittedly  drastic  group  disciplinary  punishment." 


Marri 


age 


The  law  relating  to  the  status  of  married 
students  in  public  schools  has  been  changing 
rapidly.    Earlier  cases  recognized  the  right 
of  schools  to  limit  the  activity  of  married  students 


38.  In  re  Giarraputo,  N.Y.  Comm'r  Deci- 
sion No.  8005,  8  Ed.  Dep.  Rep.  252  (1969). 

39 .  State  ex  rel.  Ohio  Athletic  Ass'n  v. 
Judge  of  Court  of  Common  Pleas,  173  Ohio  St. 
239,   181  N.E.2d  261  (1962)  . 

40.  Kelley  v.  Metropolitan  County  Bd. 
ofEduc.  of  Nashville,  293  F.  Supp.  485  (M.D. 
Tenn.   1968).    See  also  Behagen  v.  Intercollegiate 
Conference  of  Faculty  Representatives,  346  F. 
Supp.  602   (D.   Minn.   1972)    (suspension  from 
Big  Ten  basketball  requires  due  process) ;  War- 
ren V.  National  Ass'n  of  Secondary  School  Prin- 
cipals,  375  F.  Supp.   1043  (N.D.  Tex.   1974) 
(expulsion  from  the  National  Honor  Society  requires 
hearing  before  an  impartial  tribunal) ;  Wright 

V.  Arkansas  Activities  Ass'n,  501  F.  2d  25  (8th 
Cir.   1974)    (non-rehiring  of  a  coach  for  unauthor- 
ized practices  as  a  condition  of  the  school's  pro- 
bation invalid  without  notice  to  the  coach)  . 
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to  further  the  policy  of  discouraging  teenage 
marriages.        But  the  trend  has  recently  been 
to  invalidate  such  rules  as  contravening  due 
process,  equal  protection,  and  state  policies 
condoning  marriage. 

Federal  courts  have  consistently  ruled 
in  favor  of  a  married  student's  right  to  participate 
fully  in  all  school  activities.    An  Ohio  federal 
district  court,       for  example,  held  that  a  rule 
against  participation  by  married  students  was 
an  improper  invasion  of  marital  privacy  .    In 
a  Montana  case       the  federal  district  court  held 
that  plaintiff's  allegation  that  he  would  be  deprived 
of  an  opportunity  to  obtain  a  college  scholarship 
if  not  allowed  to  play  football  was  sufficient  to 
state  a  cause  of  action;  it  thereupon  struck  down 
a  married- student  rule  under  the  Equal  Protection 
Clause. 

Title  IX  of  the  Education  Amendments  of 
19  72  (prohibiting  sex  discrimination)       has  superseded 
much  of  the  old  case  law  and  is  in  accord  with 
the  recent  federal  cases.    In  abroad  mandate, 
the  regulations  implementing  the  statute  prohibit 
a  school  from  applying  "any  rule  concerning 
a  student's  actual  or  potential  parental,  family 
or  marital  status  which  treats  students  differently 
on  the  basis  of  sex."    Marriage,  divorce,  engage- 
ment, annulment,  or  any  other  status  cannot 
be  used  to  keep  students  out  of  extracurricular 
activities  if  the  rules  apply  to  only  one  sex. 
But  under  the  terms  of  Title  IX,  a  school  might 
still  forbid  all  married  students  from  extracurricular 
activities  as  long  as  it  appUes  the  rule  equally 
to  both  males  and  females  . 

8.    Sex  Discrimination 

By  far  the  most  actively  litigated  aspect 
of  rules  governing  extracurricular  activities 
has  been  in  the  area  of  sex  discrimination,  especially 
in  high  school  athletics  .    Federal  regulations 
under  Title  IX  are  also  concerned  with  this 
question.     Cases  arise  when  female  high  school 

41.  Kissick  v.  Garland  Independ  .  School 
Dist.,  330  S.W.2d  708  (Tex.  Civ.  App .  1959); 
Cochrane  v.  Board  of  Educ,  360  Mich.  390, 
103N.W.2d  569  (1960);  State  ex  rel.  Baker  v. 
Stevenson,  27  Ohio  Op.  2d  223,  189  N.E.2d  181 

( 1962)    (presumption  in  favor  of  validity  of  the 
rule);  Starkey  v.  Board  of  Educ.  ,   14  Utah  2d 
227.  381  P.  2d  718  (1963)    (rule  bore  reasonable 
relationship  to  the  problem  of  high  school  drop- 
outs);  Board  of  Directors  V.  Green,  147N.E.2d 
854  (Iowa  1967)  . 

42.  Davis  V.  Meek,  344  F.  Supp .  298 
(N.D.  Ohio  1972). 

43.  Moran  v.  School  Dist.  #7,  Yellowstone 
County,  350  F.  Supp.   1180  (D.  Mont.  1972). 

44.  40  Fed.  Reg.   108  (1975). 

45.  See  Register  and  Phay,  School  Regu- 
lations Based  on  the  Marital  or  Parental  Status 
of  Students,  VII  School  Law  Bulletin  (Jan.  1976). 


students,   denied  participation  in  interscholastic 
athletics,   claim  violations  of  their  equal  protection 
rights . 

No  female  program.    In  early  cases  girls 
attacked  rules  that  prevented  them  from  competing 
on  boys'  teams  even  though  there  were  no  girls' 
teams.    The  courts  held  that  these  rules  violate 
the  Fourteenth  Amendment  in  having  no  rational 
basis  for  making  a  distinction  between  boys  and 
girls  that  would  of  itself  exclude  girls  from  the 
teams. 

Schools  argued  that  the  objective  of  such 
rules  was  to  achieve  equitable  competition  among 
classes  and  sex  was  a  reasonable  basis  of  classificat 
to  reach  the  objective: 

There  are  .    .    .  substantial  physiological 
differences  between  males  and  females 


....  Men  are  taller  than  women,  stronger 
than  women  by  reason  of  a  greater  muscle 
mass;  have  larger  hearts  than  women  and 
a  deeper  breathing  capacity,  enabling 
them  to  utilize  oxygen  more  efficiently 
than  women,  run  faster,  based  upon  the 
construction  of  the  pelvic  area,  which, 
when  women  reach  puberty,  widens,  causing 
the  femur  to  bend  outward,  rendering 
the  female  incapable  of  running  as  efficiently 
as  a  male. 

The  courts  disagree,  stating  that  in  noncontact 
sports  other  factors  like  coordination,  concentratior 
agihty,  and  tuning  determine  the  ability  to  compete 
successfully . 

48 
In  one  case       the  court  rejected  the  notion 

that  females  will  have  abetter  opportunity  for 

participation  if  competition  is  segregated  along 

sex  lines.    Often  there  is  no  girls'  team  at  all, 

which  completely  denies  female  participation. 

Even  when  there  are  both  girls'  and  boys'  teams, 

the  court  reasoned  that  the  most  talented  female 

athletes  might  not  be  allowed  to  compete  on  a 

level  suitable  to  their  abilities  unless  they  can 

play  with  the  boys.    The  court  urged  that  the 

only  consideration  for  choosing  teams  be  the 

student's  ability. 

Separate  but  equal.    Some  courts  have 
drawn  a  distinction  when  the  school  system  provide 
a  female  athletic  program  and  have  upheld  teams 

46.  Brendan  v.  Independent  School  Dist. 
No.  742,  352  F.  Supp.   1224  (D.  Minn.  1972)  , 
aff'd  472  F.2d  1292  (8th  Cir .   1973)  . 

47.  472  F.  2d  1292  (8th  Cir.   1973)  .    Accord. 
Morris  v.  Michigan  State  Bd.  of  Educ,  472  F.  2d 
1207  (6th  Cir.   1972)  . 

48.  Commonwealth  ex  rel .  Packel  v.  Penn- 
sylvania Interscholastic  Athletic  Ass'n,  334  A.  2d 
839  (Pa.   1975)  . 
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•gregated  along  sex  lines  over  girls'  challenges 
be  allowed  to  play  on  the  boys'  teams.    Indiana 
i  a  statute  requiring  dual  teams  that  the  state 
.preme  court  has  ruled  constitutional  on  its 
ce  but  invalid  if  applied,  in  effect,  to  prevent 
rls  from  participating  on  varsity  athletic  teams 
interscholastic  competition . 

The  rule  was  amended,  but  only  to  allow 
rls  to  compete  with  the  boys  when  there  was 
)  girls'  team.    This  rule  was  upheld  in  a  recent 
?cision  that  denied  a  female  student  the  opportunity 
try  out  for  the  boys'  tennis  team  since  her    .. 
gh  school  had  a  women's  program  in  tennis. 

The  existence  of  separate  teams  may,  per- 
ips,  presuppose  that  females  cannot  successfully 
mpete  with  males,  and  courts  generally  do 
5t  rule  that  separate  but  equal  athletic  programs 
•e  an  invalid  soli^tion  to  the  problem  .    In  a 
;nnsylvania  case       plaintiff  challenged  the 
ate  athletic  association  rules  requiring  separate 
rls'  and  boys'  teams  in  noncontact  sports, 
le  court  agreed  that  separate  sports  teams 
iggested  the  possibility  of  a  denial  of  equal 
-otection  but  concluded  that  "sound  reason 
ctates  that  'separate  but  equal'  in  the  realm         ^^ 
sports  competition   .    .    .  is  justifiable  .    .    .    ." 

Challenges  to  rules  prohibiting  mixed 
impetition  in  contact  sports  is  just  beginning, 
ost  courts  agree  that  sex  is  a  rational  distinction 
Contact  sports  .    In  a  Washington  case, 
ro  sisters,  fourteen  and  sixteen,  sued  to  be 
lowed  to  play  on  their  school's  football  team, 
tie  coach  favored  their  participation,  and  they 
id  met  all  the  prerequisites  for  play .    In  rejecting 
e  suit,  the  court  found  a  "reasonable  rational 
isis"  for  the  rule  in  the  physical  differences 
jtween  the  sexes.    Evidence  showed  that  women 


49.  Haas  v.  South  Bend  Community  School 
3rp.,  289  N.E.2d  495  (Ind.   1972)  . 

50.  Ruman  V.  Eskew,   333N.E.2d  138 
nd.  App.   1975)  . 

51.  Ritacco  v.  Norwin  School  Dist.  ,  361 
.  Supp.  930  (W.D.  Pa.   1973)  . 

52.  Not  all  courts  agree  that  inequities 
dst  in  the  system,  and  many  judges  retain 
aternalistic  and  protective  attitudes  towards 
male  athletes.    In  Bucha  v.  Illinois  high  School 
3s'n,  351  F.  Supp.  69  (N.D.  111.  1972)  ,  the 
)urt  upheld  the  exclusion  of  girls  from  the 
vimming  team  fearing  that  unrestricted  competi- 
Dn  between  the  sexes  would  lead  to  complete 

ale  domination  of  interscholastic  sports.    In 
Jllander  v.  Connecticut  Interscholastic  Athletic 
Dnference,  No.   12497  (Conn.  Super.  Ct.,  New 
aven  County,   1971)  ,  the  judge  declared  that 
hile  athletic  competition  builds  character  in 
|YS,  "  [w]e  do  not  need  that  kind  of  character 
f>ur  girls,  the  women  of  tomorrow." 

53.  Darrin  v.  Gould,  Civ.  No.  63556 
Vash.  Super.   Ct.  ,  Grays  Harbor  Co .   1973). 


are  unable  to  "run  as  fast,  jump  as  high,    .    .    . 
hit  as  hard  or  absorb  as  much  physical  impact 
as  boys."    In  addition,  the  "lighter  bone  structure" 
in  females  would  allegedly  have  created  a  greater 
potential  for  knee  injuries  . 

In  response  to  the  growing  demand  of 
female  students  to  be  allowed  greater  participation 
in  interscholastic  athletics,  several  states  have 
enacted  statutes  to  remedy  fhejyoblem.    One 
example  is  a  Michigan  statute: 

Female  pupils  shall  be  permitted  to  partici- 
pate in  all  noncontact  interscholastic 
athletic  activities,  including  but  not  limited 
to  archery,  badminton,  bowling,  fencing, 
golf,  gymnastics,   riflery,  shuffleboard, 
skiing,  swimming,  diving,  table  tennis, 
track  and  field,  and  tennis.    Even  if  the 
institution  does  have  a  girls'  team  in  any 
noncontact  interscholastic  athletic  activity, 
the  female  shall  be  permitted  to  compete 
for  a  position  on  the  boys'  team.    Nothing 
in  this  subsection  shall  be  construed  to 
prevent  or  interfere  with  the  selection 
of  competing  teams  solely  on  the  basis 
of  athletic  ability . 

Title  IX.    Athletics  is  one  of  the  principle 
concerns  of  Title  IX.    The  regulation  adheres 
to  its  basic  thrust  of  forbidding  sex  discrimination 
in  educational  programs  by  providing  that  no 
person  on  the  basis  of  sex  shall  "be  excluded 
from  participation  in,  be  denied  the  benefits 
of,  be  treated  differently  from  another  person 
or  otherwise  be  dj^riminated  against"  in  a  school's 
athletic  program.         The  regulation  was  intended 
to  remedy  the  vast  inequities  that  admitledly 
exist  in  athletic  programs  at  all  levels.        But 
the  regulation  does  not  require  that  athletic  pro- 
grams be  equal  or  that  single- sex  teams  be  abohshed. 
It  expressly  aUows  for  separate  teams  for  all 
contact  sports       as  well  as  for  teams  whose  selection 
is  based  on  competitive  skill.    A  varsity  tennis 
team,  for  example,  might  end  up  being  segregated 
along  sex  lines  if  positions  on  the  team  were 


54.  Mich.  Stat.  Ann.  §  15.3379   (1975)  . 
See  Morris  V.  Michigan  State  Bd.  ofEduc,  472 
F.2d  1207  (6th  Cir.   1973)  . 

55.  Title  IX,  §  86.41(a)  .    40  Fed.  Reg. 
108  (1975)  .    See  Dellinger,  Sex  Discrimination 
in  the  Public  Schools:     Title  IX  of  the  Education 
Amendments  of  19 72 ,  V  School  Law  Bulletin 
(Oct.   19  74)  . 

56.  Elementary  schools  have  one  year 
from  July  21,   1975,  to  effect  full  compliance. 
Secondary  schools  and  universities  have  three 
years. 

57.  Contact  sports  are  enumerated  as 
including  boxing,  wrestling,  rugby,  ice  hockey, 
football,  basketball,  "and  other  sports  the  pur- 
pose or  major  activity  of  which  involves  bodily 
contact  (§  86.51(b))  ." 
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based  on  competition  and  the  females  could  not 
play  as  well  as  the  males.    Under  such  circumstances, 
the  regulations  allow  for  a  separate  female  team . 
If  there  has  previously  been  only  a  single-sex 
team,  then  the  other  sex  cannot  be  prohibited 
from  trying  out  for  the  team  if  the  athletic  opportu- 
nities for  members  of  that  sex  have  previously 
been  limited.    This  rule  was  adopted  for  the 
benefit  of  females  primarily.    Where  teams  have 
been  all  male,  the  rules  allow  females  to  try  out 
for  the  teams  since  their  athletic  opportunities 
have  previously  been  limited.    If  there  were 
a  field  hockey  team  for  females,  however,  males 
would  not  be  allowed  to  try  out  for  it^gSince  their 
opportunities  have  not  been  limited . 

The  rules  provide  for  equal  opportunities 
for  both  sexes  in  athletic  programs .    This  does 
not  mean  that  the  programs  must  be  equal.    The 
rules  list  ten  factors  that  will  be  considered  in 
determining  whether  equal  opportunities  exist. 
The  first  factor  is  probably  the  most  important: 
whether  the  programs  "effectively  accommodate 
the  interests  and  abilities  of  both  sexes  .    .    .    ." 
The  regulation  makes  no  provision  for  determining 
the  athletic  interests  of  students  and  rather 
assumes  that  some  good- faith  effort  will  be  made. 
As  long  as  a  school  can  show  that  the  student 
interests  and  abilities  are  being  satisfied,  then 
the  programs  should  not  be  open  to  attack . 
But  the  regulation  looks  to  nine  more  specific 
criteria  that  will  be  considered  if  there  is  doubt 
as  to  interest  and  ability: 

1.  The  provision  of  equipment  and  supplies; 

2.  Scheduling  of  games  and  practice  time; 

3.  Travel  and  per  diem  allowance; 

4.  Opportunity  to  receive  coaching  and  academic 
tutoring; 

5.  Assignment  and  compensation  of  coaches 
and  tutors; 

6.  Provision  of  locker  rooms,  practice,  and 
competitive  facilities; 

7.  Provision  of  medical  and  training  facilities 
and  services; 

8.  Provision  of  housing  and  dining  facilities 
and  services; 

9.  Publicity. 

The  regulations  reiterate  that  unequal  expenditures 
do  not  necessarily  mean  noncompliance,  but 
rather  are  merely  another  factor  to  be  considered. 
Many  questions  remain  unanswered  by  the  regulations, 
but  the  intent  is  clear.    Money  will  have  to  be 
diverted  into  female  sports  programs  in  order 
to  assure  that  female  students  can  fully  participate 
in  athletics.    Just  how  complete  a  program  must 
be  developed  wUl  ultimately  have  to  be  determined 
by  the  students  themselves  as  they  demonstrate 
their  interest  and  abilities  in  athletics  . 


58.    Title  IX, 
108  (1975) . 


86.41(b)  .    40  Fed.  Reg. 


9  .    Miscellaneous  Eligibility  Rules 

Courts  have  been  called  on  to  review  eligi-  ( 
bility  rules  for  participation  in  extracurricular  | 

activities  in  a  variety  of  other  circumstances. 
Of  particular  note  is  a  frequently  used  rule 
limiting  off-season  play.    The  rule  generally 
prohibits  from  athletic  competition  students  wlja 
play  too  much  off-season.    In  a  Missouri  case, 
a  rule  was  challenged  that  prevented  a  student 
from  attending  a  camp  specializing  in  one  sport 
for  more  than  two  weeks.    A  baseball  camp  brought 
suit  but  the  court  found  the  rule  was  a  reasonable 
one  because  the  reasons  for  the  rule  protected 
the  student  and  the  school  athletic  programs . 


IV.     Conclusion 

Extracurricular  activities  are  a  settled 
part  of  school  life.    They  often  override  the  reguIarJ 
curriculum  in  maintaining  student  interest  in 
school  and  are  a  vital  element  in  the  over-all 
educational  program.    As  a  result,  educators 
should  carefully  consider  extracurricular  programs 
and  be  aware  of  the  legal  issues  involved.  Although 
there  is  divided  opinion  over  the  legal  relation 
of  extracurricular  activities  to  the  total  school 
program,  expulsions  from  activities  are  grievous 
losses  to  students,  psychologically  and  legally. 
Educators  should  therefore  make  every  effort 
to  assure  that  disciplinary  measures  involving 
participation  in  extracurricular  activities  are 
visited  upon  students  fairly  and  with  full  realizatioi 
of  the  impact. 

Schools  are  fully  authorized  to  make  reason- 
able rules  to  govern  participation  in  extracurricu- 
lar activities .    Courts  are  not  anxious  to  step 
in  and  settle  disputes  over  school  rules,  but 
they  will  do  so  when  clear  violations  occur. 
Rules  must  both  advance  legitimate  goals  and 
protect  the  students  and  the  programs.    The 
federal  government  has  recently  undertaken 
to  insure  that  school  rules  do  not  discriminate 
on  the  basis  of  sex.    The  federal  regulations 
will  require  substantial  reorganization  of  some 
extracurricular  activities,  but  the  task  is  not 
impossible  and  the  goal  is  worthy. 


59.    Art  Gaines  Baseball  Camp,  Inc.  v. 
Houston.   500S.W.2d735  (Mo.   1973). 
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ipreme  Court  Decisions  (Continued  from  page  1) 

,fcause  of  their  scores  on  a  verbal  skills  test 
■f^est  21)  given  to  all  applicants.    The  trial 
;cord  showed  that  four  times  as  many  blacks 
;  whites  were  eliminated  by  Test  21 .    It  also 
lowed  that  the  police  department  had  made 
great  effort  to  recruit  blacks,  with  the  result 
lat  44  per  cent  of  department  recruits  were 
lack.    That  number  corresponded  with  the 
arcentage  of  blacks  on  the  police  force  and 
ith  the  percentage  of  blacks  among  all  people 
etween  20  and  29  years  old  in  the  recruiting 
,rea,  though  it  is  considerably  less  than  the 
jercentage  of  blacks  in  the  city's  total  population  . 

i  Plaintiffs'  action  in  federal  district 

jaurt  claimed  that  the  use  of  Test  21  violated 

he  regulations  for  Title  VII  of  the  Civil  Rights 

ct  of  1964,  the  Civil  Service  Commission's 

egulations,  and  the  due  process  clause  of 

le  Fifth  Amendment.     (The  Fourteenth  Amendment 

oes  not  apply  to  the  District  of  Columbia. 

he  same  results  are  achieved  through  the 

ifth  Amendment.)    In  Griggs  v.  Duke  Power, 

01  U.S.  424  (1971),  the  Supreme  Court  held 

lat  Title  VII  prohibits  the  use  of  any  employment 

riterion  that  disproportionately  and  adversely 

ffects  minorities  unless  the  user  can  show 

tiat  the  criterion  predicts  job  performance. 

■■  reviewing  Test  21  under  Griggs,  the  district 

lart  found  no  violation  of  Title  VII  or  similar 
egulations  because  the  test  was  demonstrably 
■elated  to  performance  in  the  recruit  training 
jrogram  .     (Plaintiffs  did  not  dispute  this  fact 
)ut  said  that  the  only  relevant  question  was 
m-the-job  performance  . )    In  dismissing  the 
)laintiffs'  due  process  claim,  the  district  court 
loted  the  evidence  of  good-faith  efforts  to  recruit 
)lacks  and  the  lack  of  evidence  of  a  discriminatory 
ntent  behind  the  use  of  Test  21 .    It  concluded 
hat  '"proof  is  wholly  lacking  that  a  police 
ifficer  quahfies  on  the  color  of  his  skin  rather 
han  abiUty'  and  .    .    .  the  Department  'should 
lot  be  required  on  this  showing  to  lower 
itandards  or  to  abandon  efforts  to  achieve 
;xcellence. '" 

Before  the  co\irt  of  appeals  plaintiffs 
iid  not  appeal  the  statutory  claims  under  Title 
ni  or  the  Civil  Service  Act   (5  U  .S  .C  .  §  3304)  , 
)ut  pursued  only  the  due  process  claim.  The 
ippeals  court  held  that  due  process  had  been 
iolated  by  failure  to  conform  to  the  Title  VII 
;tandard  set  out  in  Griggs.    The  court  found, 
n  other  words,  that  because  Test  21  had  a 
lisproportionate  impact  on  blacks  and  because 
t  had  not  been  proved  to  be  related  to  job 
lerformance,  the  plaintiffs'  constitutional 
ight  to  due  process  had  been  infringed . 

^        HolHin£:     In  an  opinion  by  Justice  White, 


oined  by  Chief  Justice  Burger  ,  Justices  Blackmun  , 
'owell.  Rehnquist,  and  Stevens  and  by  Justice 


Stewart  in  Parts  I  and  II,  the  Supreme  Court 
held  that  the  Court  of  Appeals  erred  when 
it  equated  Title  VII  standards  and  constitutional 
standards.    In  order  to  violate  the  Constitution, 
an  emplo3nTient  criterion  must  be  used  with 
racially  discriminatory  intent;   racial  impact 
alone  is  not  sufficient.    The  Court  found  that 
Test  21  was  used  for  a  permissible  purpose- 
to  improve  police  effectiveness- -and  without 
discriminatory  intent.    Although  the  question 
of  whether  Test  21  violated  Title  VII  regulations 
was  not  actually  before  the  Court,  all  members 
of  the  majority  except  Justice  Stewart  were 
willing  to  consider  the  question  of  whether 
the  test  violated  the  Civil  Service  Act  (5  U  .S  .C . 
§  3304)  ,  whose  standards  are  similar  to  those 
of  Title  VII .    In  Part  III  of  its  opinion  the  Court 
held  that  the  Civil  Service  Act  and,  it  noted, 
presumably  Title  VII  would  not  be  violated 
by  use  of  a  test  that  predicts  performance  in 
a  job  training  program  rather  than  in  the  job 
itself.    Approving  the  district  court's  holding 
on  that  point,  the  Court  said: 

Based  on  the  evidence  before  him,  the 
District  Judge  concluded  that  Test  21 
was  directly  related  to  the  requirements 
of  the  police  training  program  and  that 
a  positive  relationship  between  the  test 
and  training  course  performance  was 
sufficient  to  validate  the  former,  wholly 
aside  from  its  possible  relationship  to 
actual  performance  as  a  police  officer 
....    [This  conclusion]  seems  to  us 
the  much  more  sensible  construction 
of  the  job-relatedness  requirement . 

Concurring  Opinion:  Though  Justice 
Stevens  concurred,  he  stressed  that  racial 
impact  may  often  be  sufficient  proof  of  discrimina- 
tory intent  and  that  "the  line  between  discrimina- 
tory purpose  and  discriminatory  impact  is 
not  nearly  as  bright,  and  perhaps  not  quite 
as  critical,  as  the  reader  of  the  Court's  opinion 
might  assume."    In  this  case,  he  agreed.  Test 
21  served  the  legitimate  purpose  of  insuring 
literacy,  and  the  fact  that  it  is  used  throughout 
the  federal  civil  service  should  insure  that 
it  is  neutral  in  effect  as  well  as  in  purpose. 
On  the  issue  of  job-relatedness  he  agreed  that, 
as  a  matter  of  both  fact  and  law.  Test  2rs 
prediction  of  success  in  police  training  was 
sufficient . 

Dissenting  Opinion:     The  dissenters 
(Justices  Brennan  and  Marshall)  rejected  the 
majority's  definition  of  "job-relatedness"  in 
testing.    They  asserted  that  the  regulations 
of  both  the  Civil  Service  Commission   (interpreting 
the  Civil  Service  Act)  and  the  Equal  Employment 
Opportunity  Commission   (interpreting  Title 
VII)  ,  as  well  as  the  Court's  decisions  in  Griggs 
and  Albemarle  Paper  v  .  Moody,  422  U.S.  405 
(1975) ,  require  that  an  employment  test  be 
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related  to  actual  job  performance.    In  this 
case  they  would  not  even  concede  that  Test 
21  had  been  proved  to  measure  success  in 
the  training  program  .  -  A.M.D. 


Fair  Labor  Standards  Act  May  Not  Be  Extended  to  State 
Employees:   Federal  Collective  Bargaining  Act  for  State  and 
Local  Governmental  Employees  is  Dead.    National  League 
of  Cities  V.  Usery,  44  U.S.L.W.  4974  (U.S.  June  24.  1976). 

Facts:     In  1966  Congress,  under  authority 
of  the  Interstate  Commerce  Clause   (U.S.  Const, 
art.  I,  §  8,  cl.    3),  amended  the  coverage 
of  the  Fair  Labor  Standards  Act  to  include 
employees  of  state  hospitals,  institutions, 
and  schools.    The  validity  of  this  legislation 
was  upheld  in  Maryland  v .  Wirtz.  392  U.S. 
183  (1968)  .    In  1974,  Congress  again  broadened 
the  act's  coverage  by  including  employees 
of  the  states  and  their  political  subdivisions, 
thereby  imposing  on  almost  all  public  employees 
the  federal  minimum  wage  and  maximum  hour 
requirements.    Seeking  both  declaratory 
and  injunctive  relief,  appellants  filed  suit 
in  federal  district  court  against  the  Secretary 
of  Labor  challenging  the  constitutionality  of 
the  amendments.    Citing  a  substantial  increase 
in  cost  and  interference  with  the  performance 
of  governmental  services,  appellants  maintained 
that  the  FLSA  amendments  were  unconstitutional 
under  the  Tenth  Amendment .    The  district 
court,  considering  itself  bound  by  the  earlier 
Maryland  V.  Wirtz  decision,  granted  the  Secretary 
of  Labor 'slitiotion  to  dismiss  the  complaint. 
The  case  was  appealed  directly  to  the  Supreme 
Court. 

Decision:     Justice  Rehnquist,  writing 
for  a  majority  of  five ,  reversed .    Congressional 
power  under  the  Commerce  Clause,  said  the 
Court,  is  unconstitutional  when  it  intrudes 
upon  essential  state  functions.    Distinguishing 
the  business  of  states  from  private  industry, 
the  Court  held  that  insofar  as  the  1974  amendments 
displaced  "integral  governmental  functions" 
of  the  states,  they  exceeded  congressional 
authority  under  the  Commerce  Clause.    On 
the  same  basis,  it  reversed  its  earlier  decision 
of  Maryland  v.  Wirtz.    Recognizing".    .    . 
obvious  differences  between  the  schools  and 
hospitals  involved  in  Wirtz,  and  the  fire  and 
police  departments  affected  here,"  the  Court 
nevertheless  found  that  "each  provides  an 
integral  portion  of  those  governmental  services 
which  the  states  and  their  political  subdivisions 
have  traditionally  afforded  their  citizens." 

In  a  lengthy  dissent.  Justice  Brennan 
argued  that  the  only  restrictions  on  congres- 
sional exercise  of  the  commerce  power  are 
the  guarantees  of  individual  liberty,  such 
as  the  Sixth  Amendment  right  to  trial  by  jury 


and  the  Fifth  Amendment  right  to  due  process. 
The  majority  rejected  this  approach  and,  although  i 
recognizing  an  exception  for  emergency  measures 
such  as  the  Economic  Stabilization  Act,  clearly 
affirmed  the  right  of  states  under  the  Tenth 
Amendment  to  be  free  from  congressional  inter- 
ference in  essential  governmental  functions. 
Thus  the  wages  and  hours  of  teachers  and 
other  school  employees ,  as  well  as  those  of 
pohcemen  and  firemen,  will  not  be  regulated 
by  federal  standards,  but  will  be  determined 
by  state  governments. 

Another  ,  even  greater  impact  of  this 
decision  is  the  elimination  of  what  has  appeared 
to  be  the  almost  inevitable  establishment  of 
a  federal  collective  bargaining  act  covering 
state  and  local  governmental  employees.    Two 
federal  collective  bargaining  bills  sponsored 
by  the  NEA  and  the  AFL-CIO  had  been  held 
up  in  Congress  pending  the  outcome  of  the 
National  League  of  Cities  case .    This  decision 
now  eliminates  the  prospect  that  federal  collective 
bargaining  legislation  will  be  extended  to  cover 
state  employees.    This  result  will  cause  labor 
to  shift  its  efforts  at  obtaining  the  desired  legisla- 
tion to  the  state  capitals. 


Maryland  Aid  Program  to  Private  Institutions  of  Higher 
Education  is  Upheld.    Roemet  v.  Board  of  Public  Works  of 
Maryland,    44  U.S.L.W.  4939     (U.S.June  21,  1976). 

In  a  5  -  4  decision,  with  two  majority  and 
three  dissenting  opinions,  the  United  States 
Supreme  Court  has  upheld  the  constitutionality 
of  a  Maryland  statute  aiding  private  colleges 
and  universities . 

Facts:  Since  1971  Maryland  has  provided 
by  statute  for  annual  grants  to  all  private  institutior 
of  higher  education  .    The  grants  are  noncategorical 
except  that  they  may  not  be  used  for  sectarian 
programs,   and  the  current  formula  allows  the 
institution  an  amount  per  full-time  student  equal 
to  15  per  cent  of  the  state's  per-pupil  appropriation 
for  public  higher  education.    Students  enrolled 
in  seminarian  or  theological  degree  programs 
are  excluded  from  the  formula,  and  institutions 
that  award  primarily  these  degrees  are  ineligible. 
Approximately  a  third  of  the  institutions  that 
receive  grants  have  a  religious  affiliation. 
Funding  is  administered  by  the  Maryland  Council 
for  Higher  Education,  which  determines  institutiona 
eligibility  and  audits  the  use  of  funds.    Plaintiffs, 
who  are  Maryland  residents  and  taxpayers,  broughl 
suit  against  the  responsible  state  officials  and 
five  institutions  (four  of  which  were  Roman  Catholic 
challenging  the  program  as  an  establishment 
of  religion  prohibited  by  the  First  Amendment. 
The  three-judge  district  court,  in  a  split  decision,  | 
upheld  the  statute  [387  F.  Supp .   1282  (Md.   19  74)]  . 

Plurality  Opinion:     The  plurality  opinion 
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(^r  Blackmun,  J.  ,  joined  by  Burger,  C.  J.  , 
j,rl  Powell,  J.)   affirmed  the  district  court  judgment 
,  porting  the  Maryland  statute,  after  applying 
;i'ihe  Maryland  facts  the  three-part  test  of  Lemon 
I,  Kurtzman  [403  U.S.  602  (1971)]  .    Lemon  held 
'it  state  aid  to  religious  institutions  is  permissible 
nen  (1)  the  statute  in  question  has  a  secular 
:rpose;    (2)  its  primary  effect  is  secular  and 
()  the  result  does  not  "excessively  entangle" 
;?  state  with  religious  institutions.    The  district 
:art  in  Roemer  found  that  Maryland's  plan  met 
3  three  criteria;   plaintiffs  appealed  the  court's 
:, dings  on  the  last  two  points . 

In  finding  that  the  primary  effect  of  the 
utute  is  not  to  advance  religion,  the  Supreme 
:urt  relied  first  on  the  lower  court's  findings 
:it  the  institutions  themselves  are  not  "pervasively 
:ctarian."  Religious  services  are  optional  for 
Eidents  (though  religion  courses  are  mandatory)  , 
:e  institutions  are  largely  independent  of  the 
[iman  Catholic  Church  with  which  they  are  affiliated, 
Eidents  and  faculty  are  not  selected  on  the  basis 
:  religion,  and  subjects  other  than  theology 
le  taught  in  accordance  with  the  standards 
:  academic  freedom.    The  Court's  second  finding 
ith  respect  to  primary  effect  was  that  Maryland 
I  s  adequately  insured  that  funds  are  not  expended 
irectly  on  religious  activities.     Citing  Hunt 
•  McNair,  413  U.S.   734  (1973)  ,  the  Court  noted 
iat  " .    .    .in  aiding  a  religious  institution  to 
I -form  a  secular  task,  the  State  frees  the  insti- 
I;   lan's  resources  to  be  put  to  sectarian  ends. 
I'this  were  impermissible,  however,  a  church 
Muld  not  be  protected  by  the  police  and  fire 
ijpartments,  or  have  its  public  sidewalk  kept 

repair.    The  Court  never  has  held  that  religi- 
is  activities  must  be  discriminated  against 

this  way." 

The  Court  found  it  more  difficult  to  say 
at  there  is  no  "excessive  entanglement,"  precisely 
iJcause  the  Maryland  statute  takes  numerous 
leps  to  supervise  the  institutions'  use  of  state 
jmds.    However,  despite  the  fact  that  annual 
iinding  and  auditing  require  an  ongoing  relationship 
l^tween  the  schools  and  the  state,  the  Court 
[included  that  their  involvement  is  not  excessive 
ecause  the  schools  are  substantially  autonomous 
istitutions  performing  "basically  secular  educational 
inctions."    The  aid  program  allows  "what  is 
rucial  to  a  nonentangling  aid  program:     the 
jility  of  the  State  to  identify  and  subsidize  separate 
acular  functions  carried  out  at  the  school,  with- 
ut  on-the-site  inspections  being  necessary  to 
i-event  diversion  of  the  funds  to  sectarian  purposes." 

In  discussing  the  relationship  between 
lis  decision  and  earlier  holdings  on  state  aid 
3  religious  schools,  the  Court  said,  "Our  holdings 
re  better  reconciled  in  terms  of  the  character 
,*he  aided  institutions  .    .    .    ."    The  Maryland 
'  'n  differs  from  those  struck  down  in  Lemon 
\-_  Kurtzman,  Committee  for  Public  Education 
,nd  Religious  Liberty  v^  Nyquist ,  413  U  .S  .  756 


(1973)  ,  and  Levitt  v 
413  U.S.   472  (1973) 


Committee  for  Public  Education, 


on  numerous  points.    The 
points  to  which  the  Court's  opinion  attached  most 
significance  are:(l)  the  aid  is  to  higher  education 
rather  than  to  schooling  given  at  "an  impressionable 
age";    (2)   the  colleges  are  not  supervised  by 
a  church  as  are  parochial  elementary  and  secondary 
schools;   and  (3)   more  than  two-thirds  of  the  institutions 
aided  are  not  religiously  affiliated.    This  fact 
should  minimize  the  political  divisiveness  of 
the  program . 

Concurring  Opinion:     Two  justices  (White, 
J.  ,  joined  by  Rehnquist,  J.)  reiterated  their 
opinion  that  the  third  part  (the  "no  excessive 
entanglement"  criterion)  of  the  Lemon  v.  Kurtzman 
formula  is  superfluous.    Their  opinion  agreed 
that  Maryland's  and  other  states'  aid  programs 
have  a  secular  purpose  and  the  primary  effect 
is  not  to  further  religion.    Justice  White  concluded, 
"That  is  enough  in  my  view  to  sustain  the  aid 
programs  against  constitutional  challenge  .    . 


Dissenting  Opinions:     There  were  three 
separate  dissents.    Justice  Brennan,  joined  by 
Marshall,  J.  ,  would  enjoin  further  use  of  the 
Maryland  act  and  require  the  institutions  to  repay 
all  funds  granted  to  them  under  it.    Quoting  from 
his  opinion  in  Lemon,  Justice  Brennan  concluded 
that  direct  aid  to  sectarian  institutions  is  unconstitu- 
tional even  though  they  provide  secular  education, 
because  "the  secular  education  is  provided  within 
the  environment  of  religion;   the  institution  is 
dedicated  to  two  goals,  secular  education  and 
religious  instruction.    When  aid  flows  directly 
to  the  institution,  both  functions  benefit." 

Justice  Stevens'  dissent,  while  expressing 
agreement  with  Justice  Brennan.  particularly 
emphasized  the  ill  effects  of  "entanglement"  on 
the  religious  schools  themselves.    He  foresaw 
a  temptation  "to  compromise  their  religious  mission 
without  wholly  abandoning  it." 

Justice  Stewart  dissented  because  he  disagreed 
with  the  finding  that  the  defendant  institutions 
are  basically  secular.    His  opinion  noted  that, 
unlike  the  institutions  assisted  in  Tilton  v. 
Richardson,  403  U.S.  672  (1971)  .  in  which  state 
aid  was  upheld,  these  colleges  require  theology 
courses  that  may  indoctrinate.    Every  theology 
faculty  member  in  two  of  the  institutions  is  a 
Roman  Catholic  cleric  and,  according  to  the  district 
court,  "The  primary  concern  of  these  departments 
...  is  Christianity  ."--A.M.  D. 


Private  School  Discrimination  Declared  Unlawful. 

Runyon  v.  McCrary,  44  U.S.L.W.  5034  (U.S.  June  25,  1976). 

Facts:    In  response  to  mailed  brochures 
and  an  advertisement  in  the  "yellow  pages," 
two  black  families  attempted  to  enroll  their  children 
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in  private  schools.    After  being  denied  entrance 
because  of  their  race,  they  filed  suit  in  federal 
district  court  against  the  schools.    The  Southern 
Independent  School  Association,  a  nonprofit 
association  representing  six  state  private  school 
associations  and  395  private  schools,  was  granted 
permission  to  intervene  as  a  party  defendant. 
The  district  court  held  that  the  Civil  Rights  Act 
of  1866  (42  U.S. C.   §   1981),  which  prohibits 
racial  discrimination  in  making  and  enforcing 
private  contracts,  had  been  violated  by  the  private 
schools  and  enjoined  them  and  the  member  schools 
of  the  private  school  association  from  discriminating 
against  applicants  for  admission  on  the  basis 
of  race.    The  Fourth  Circuit  Court  of  Appeals 
affirmed . 

Issues:     (1)  Does  §   1981  prohibit  private, 
commercially  operated,  nonsectarian  schools 
from  denying  admission  to  prospective  students 
because  they  are  blacks?    Yes. 

(2)  If  this  discrimination  is  prohibited, 
is  the  federal  law  unconstitutional  because  it 
violates  the  rights  of  freedom  of  association  and 
privacy  and  a  parent's  right  to  direct  the  educa- 
tion of  his  children?    No. 

Held:     In  a  7-2  decision,  the  Supreme 
Court  affirmed.    Justice  Stewart,  writing  for 
the  majority,  held  that  the  schools  had  denied 
the  parents  of  these  children,  solely  on  the  basis 
of  race,  the  opportunity  to  contract  for  educa- 
tional services,  and  thus  had  violated  §    1981. 
The  Court  rejected  the  schools'  argument  that 
§   1981  did  not  reach  private  acts  of  discrimina- 
tion. 

The  Court  also  rejected  the  schools'  argu- 
ment that  this  application  of  §    1981  was  uncon- 
stitutional because  it  interfered  with  the  rights 
of  free  association  and  privacy  and  a  parent's 
right  to  direct  the  education  of  his  children. 
The  Court  said  that  neither  the  right  to  operate 
a  private  school  nor  the  right  of  parents  to  send 
their  children  to  a  particular  private  school 
rather  than  to  a  public  school  is  questioned. 
However,  parents  "have  no  constitutional  right 
to  provide  their  children  with  private  school 
education  unfettered  by  reasonable  government 
regulations. " 

Two  concurring  justices--Powell  and  Stevens-- 
denied  that  Congress  intended  for  §  1981  to  apply 
to  private  contracts,  but  because  the  Court  had 
held  in  several  earUer  decisions  that  this  section 
of  the  Civil  Rights  Act  of  1866  covered  private 
discrimination,  they  said  it  was  too  late  to  overturn 
this  interpretation.    In  dissent.    Justice  White, 
joined  by  Justice  Rehnquist,  made  the  argument 
anyway . 

The  Court  was  careful  to  point  out  what 
was  not  in  issue  and  not  a  part  of  the  holding 
of  this  case.  It  noted  that  this  case  presented 
no  question  of  the  right  of  a  private  social  organization 


to  limit  its  membership  on  social  or  other  grounds. 
Also,  the  right  of  a  private  school  to  limit  its 
student  body  to  boys,  to  girls,  or  to  adherents         ( 
of  a  particular  religious  faith  was  not  questioned. 
And  finally,  no  issue  is  raised  of  whether  Section 
1981  applies  to  private  sectarian  schools  that 
practice  racial  exclusion  on  religious  grounds . 
Thus  it  is  important  to  limit  this  decision  to  the 
prohibition  of  racial  discrimination  by  private, 
commercially  operated,  nonsectarian  schools 
in  admitting  students . 

Public  Employee  Discbarges  and  Due  Process  Rights. 

Bishop  V.  Wood.  44  U.S.L.W.  4830  (June  10,  1976) 

Facts:     Petitioner  was  permanently  employed 
as  a  policeman  by  the  City  of  Marion,  North 
Carolina.    After  nearly  three  years  on  the 
force,  he  was  dismissed  under  a  city  ordinance 
providing  for  the  discharge  of  a  permanent 
employee  if  he  "fails  to  perform  work  up  to 
the  standard  of  the  classification  held,  or  con- 
tinues to  be  negligent,  inefficient,  or  unfit 
to  perform  his  duties  ...    .  " 

Claiming  the  right  to  a  hearing  and  seeking 
reinstatement  and  back  pay,  petitioner  filed 
suit  in  federal  district  court.     The  court,  finding 
that  petitioner  "held  his  position  at  the  will 
of  the  city,"  granted  defendant's  motion  for 
summary  judgment.     The  Fourth  Circuit  Court 
of  Appeals  affirmed,  and  the  Supreme  Court  i 

granted  certiorari . 

Decision:     Justice  Stevens,  writing  for 
a  majority  of  five,  affirmed. 

The  petitioner's  claim  rested  on  two 
grounds:     first,  that  the  city  ordinance  coupled 
with  his  classification  as  a  "permanent"  employee 
constituted  a  sufficient  property  interest  in 
his  job;   and  second,  that  because  he  was  dis- 
missed for  false  reasons  and  because  of  the 
stigmatizing  effects  of  the  dismissal,  which 
may  damage  his  reputation  in  the  community 
as  well  as  his  chances  for  future  employment, 
he  was  deprived  of  a  liberty  interest.    Both 
interests,  he  claimed,  were  entitled  to  the 
due  process  protection  of  the  Fourteenth  Amend- 
ment. 

In  disposing  of  petitioner's  claim  to 
a  property  interest,  the  majority  accepted 
the  district  court's  conclusion  that  the  Marion 
ordinance  provided  a  representative  list  of 
reasons  why  an  employee  might  be  dismissed 
(as  well  as  a  set  of  procedures  to  follow  in 
the  dismissal)     but  did  not  prevent  the  discharge 
of  an  employee  for  other  reasons,  or  for  no 
reason.     The  Court  noted  that  a  property  inter- 
est can  be  created  by  either  an  ordinance   (statute) 
or  an  implied  contract   [see  Perry  v.  Sindermann ,    i 
408  U.S.  593   (1972)],  and  whether  either  creates     ^ 
an  entitlement  to  the  job  is  a  matter  of  state 
law. 
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On  the  issue  of  petitioner's  liberty  interest. 
Court  held  that  a  discharged  employee 
inot  claim  that  his  good  name,  reputation, 
inor,  or  integrity  is  impaired  if  the  reasons 
r  dismissal  are  not  publicly  disclosed.    In 
'is  case  the  reasons  were  communicated  orally 
'  the  petitioner  in  private  and  later  in  writing 
answer  to  interrogatories.     Citing  Board 
Regents  v.  Roth  [408  U.S.  564  (1972)]  , 
■e  Court  held  that  the  mere  fact  of  nonrenewal 
-  discharge  of  an  employee  serving  at  the 
.easure  of  his  employer  does  not  foreclose 
iture  employment  opportunities  to  such  an 
<tent  that  the  employee  is  deprived  of  pro- 
cted  liberty.    The  discharge  or  nonrenewal 
ill  probably  make  the  employee  less  attractive 
1  other  employers,  who  will  typically  contact 
le  discharging  employer  about  the  discharge, 
owever,  as  long  as  the  employer  does  not 
ake  the  reasons  for  the  discharge  public, 
hether  or  not  the  reasons  are  wrong,  no 
berty  interest  has  been  denied. 


esidency  Requirements  for  Teachers  and  Administrators. 

\cCarthy  v.  Philadelphia  Civil  Service  Commission,  44 
I.S.L.W.  3530  (U.S.  March  22,  1976). 

In  a  brief  per  curiam  opinion  the  United  States 
apreme  Court  has  sustained  the  constitutionality 
a  Philadelphia  municipal  regulation  requiring  city 
I'   ployees  to  be  residents  of  the  city.    The  plaintiff 
aS  a  Philadelphia  fireman  with  16  years  of  service 
ho  was  fired  when  he  moved  to  New  Jersey.    His 
'iwyers  relied  on  Shapiro  v.  Thompson,  the  1968 
ise  in  which  the  Supreme  Court  held  that  a  one- 
ear  waiting  requirement  for  welfare  benefits  un- 
lirly  burdened  a  citizen's  constitutional  right  to 
'-aval.    The  Supreme  Court,  however,  differentiated 
etween  an  unconstitutional  durational  residency 
equirement  such  as  Shapiro's    and  Philadelphia's 
ontinuing  residency  requirement,  stating  that 
either  the  Shapiro  case  nor  any  other  constitutional 
rinciple  calls  into  question  "the  validity  of  appro- 
riately  defined  and  uniformly  applied  bona  fide 
esidence  requirements."    The  Court  found  further 
hat  such  an  ordinance  was  not  irrational  and  did 
lot  violate  the  Due  Process  Clause  or  the  Equal  Pro- 
lection  Clause  of  the  Fourteenth  Amendment. 

!  There  is  no  reason  to  believe  that  the  Supreme 

i'ourt  would  have  ruled  differently  had  the  plaintiff 
lieen  a  school  employee  rather  than  a  fireman  .    Re- 
!>idence  requirements  for  school  administrators  and 
ieachers  have,  in  fact,  recently  been  sustained  re- 
spectively by  a  Michigan  intermediate  court  [Park 
/.  Lansing  School  District,  62  Mich.  App .  397,  233 
Nl.W.2d592  (1975)]  and  the  Sixth  Circuit  Court  of 
\ppeals,   [Warden  v.  Board  of  Education  of  Cin- 
pinnati,  529  F.2d  625   (6th  Cir.   1976)]  .    In  Park 
1^  court  found  the  regulation  for  administrators 
if  "so  unreasonable  or  arbitrary  as  to  constitute 
1  denial  of  equal  protection  . "    It  also  found  that 
';he  exception  for  those  hired  before  the  policy  was 
informally  adopted  and  announced  was  not  arbi- 


trary or  capricious.    The  Sixth  Circuit  in  the  War- 
dell  opinion  also  sustained  an  exception  for 
teachers  hired  before  the  regulation  was  adopted. 
That  opinion  rests  on  the  same  distinction  between 
a  durational  residency  requirement  and  a  con- 
tinuing residency  requirement  drawn  by  the 
Supreme  Court.    The  court  also  noted  that  Shapiro 
protected  only  the  right  to  travel  between  states, 
which  is  not  at  issue  for  Cincinnati  teachers.    In 
response  to  plaintiff's  claim  that  the  teachers' 
ordinance  was  intended  to  speed  integration  but 
did  not  do  so,  the  court  postulated  five  rational 
bases  for  such  a  regulation  other  than  improving 
racial  balance . 


School  Board  May  Dismiss  Teachers  Who  Strike  in 
Violation  of  State  Law.   Hortonville  Joint  School  District 
No.  1  V.  Hortonville  Education  Association,  44  U.S.L.W. 
4864  (U.S.  June  17.  1967). 

Facts:     After  negotiations  for  renewal 
of  a  collective-bargaining  agreement  between 
the  Hortonville  teachers  and  the  school  board 
failed,  the  teachers  went  on  strike  in  direct 
violation  of  state  law .    Letters  were  sent  to 
striking  teachers  notifying  them  that  they  were 
violating  state  law  and  asking  them  to  return 
to  work.    None  returned.    The  school  board 
then  conducted  disciplinary  proceedings, 
and  the  striking  teachers  were  discharged. 

The  teachers  filed  suit  in  state  court 
alleging  that  they  had  been  deprived  of  their 
jobs  without  due  process  of  law.    The  trial 
court  rejected  the  argument  and  granted  sum- 
mary judgment  for  the  school  board.    The 
Wisconsin  Supreme  Court  reversed  on  the 
basis  that  the  due  process  clause  of  the  Fourteenth 
Amendment  required  that  the  teachers'  conduct 
and  the  school  board's  response  be  evaluated 
by  an  impartial  decision-maker  other  than 
the  board.    It  found  that  even  though  the  teachers 
had  violated  state  law ,  the  board  initially  had 
available  remedies  other  than  dismissal — e.g. , 
injunction,  mediation,  or  continued  bargaining — 
and  because  of  its  involvement  in  earlier  negotia- 
tions, it  was  not  an  impartial  decision-maker 
and,  therefore,  was  precluded  from  making 
the  choice.    The  court  ruled  that  the  board's 
actions  were  subject  to  a  de  novo  hearing  by 
a  trial  court.    The  U.S.  Supreme  Court  granted 
certiorari . 

Decision:    In  a  6-3  decision,  the  Supreme 
Court  reversed.    It  held  that  the  due  process 
clause  did  not  guarantee  the  teachers  that 
the  decision  to  terminate  them  would  be  made 
or  reviewed  by  a  body  other  than  the  school 
board.    It  found  no  basis  in  the  teachers'  allegation 
that  the  board  members  had  a  personal  or  official 
stake  in  the  dismissal  decision  that  was  sufficient 
to  disqualify  them.    The  Court  characterized 
the  board's  decision  as  primarily  one  of  public 
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policy  rather  than  of  discipline.    Mere  familiarity 
with  the  facts  of  a  case  gained  by  an  agency 
in  performing  its  statutory  role  does  not  disqualify 
it  from  making  a  decision .    Thus  finding  no 
conflict  of  interest  or  personal  animosity  between 
the  teachers  and  the  board,  the  Supreme  Court 
ruled  that  the  school  board  was  not  disqualified 
by  virtue  of  its  prior  involvement  in  the  negotia- 
tions . 


School  Desegregation:   Once  desegregation  is  achieved, 
there  is  no  duty  to  make  year-by-year  adjustments  of  the 
racial  composition  of  student  bodies.    Pasadena  City 
Board  of  Education  v.  Spangier,  44  U.S.L.W.  5114  (June  i 
1976). 


Facts:     In  1970  a  California  federal  district 
court  ordered  the  Pasadena  school  board  to 
submit  a  desegregation  plan  in  which  no  school 
would  have  "a  majority  of  minority  students  .  "    A  plan 
was  approved  by  the  court,  but  literal  compli- 
ance with  the  terms  of  the  court's  order  was 
obtained  only  in  the  first  year  of  the  plan's 
operation.    In  1974  the  school  board  sought 
to  eliminate  the  court's  "no  majority"  require- 
ment.   The  court  denied  petitioners'  proposals 
for  modification,  and  the  Court  of  Appeals 
affirmed. 

Decision:    In  a  6-2  vote  the  Supreme 
Court  reversed  the  lower  courts .    It  ruled 
that  having  approved  the  desegregation  plan 
in  1970,  the  district  court  exceeded  its  authority 
when  it  required  "annual  readjustment  of  at- 
tendance zones  so  that  there  would  not  be  a 
majority  of  any  minority  in  any  Pasadena  public 
school."    In  so  holding,  the  Court  said  that 
the  school  board  had  fully  complied  with  the 
lower  court's  mandate  when  desegregation 
was  achieved  during  the  first  year  of  the  plan's 
operation.    Moreover,  it  was  irrelevant  that 
the  school  system  had  not  achieved  "unitary" 
status  with  regard  to  the  promotion  and  hiring 
of  school  officials  and  teachers  .     Citing  Swann 
v.  Charlotte/Mecklenburg  Board  of  Education 
[402  U.S.   1  (1971)]  .  the  Court  said  that  the 
affirmative  duty  to  desegregate  had  been  accom- 
plished.    The  district  court  was  not  entitled 
to  demand  that  attendance  zones  be  rearranged 
every  year  to  account  for  population  shifts 
beyond  the  school  board's  control.    In  dissent, 
Mr.  Justice  Marshall,  joined  by  Mr.  Justice 
Brennan ,  argued  that  the  Pasadena  school 
system  had  never  achieved  a  desegregated 
system  and  "...  until  such  a  unitary  system 
is  established,  a  district  court  may  act  with 
broad  discretion- -so  that  the  goal  of  a  wholly 
unitary  system  might  be  sooner  achieved." 


The  Court  significantly  narrowed  its 
holding,  however,  by  clearly  stating  what 
the  case  does  not  encompass:     it  does  not  cover 
attendance  zone  requirements  that  call  for 
'"step  at  a  time'  plans  by  definition  incomplete 
at  inception";    and  it  does  not  include  situations 
in  which  the  changing  demographic  patterns 
are  a  product  of  the  desegregation  order  itself. 


In  addition  to  the  eight  decisions  just 
reviewed,  several  other  significant  actions  af- 
fecting schools  should  be  noted .    In  Drew  Municipal 
Separate  School  District  v.  Andrews,  44U.S.L.W. 
4627  (U.S.  May  3,   1976)  ,  the  Court  dismissed 
a  writ  of  certiorari  it  had  granted  to  review  a 
Fifth  Circuit  Court  of  Appeals  decision.    This 
action  lets  stand  the  lower  court's  declaration 
that  a  Mississippi  school  board's  rule  against 
hiring  parents  of  illegitimate  children  was  uncon- 
stitutional.   In  its  decision,  the  Fifth  Circuit 
found  that  the  rule  violated  the  constitutional 
rights  of  unwed  mothers  applying  for  teachers' 
aide  positions.  Applying  the  "traditional"  equal 
protection  analysis,  the  Fifth  Circuit  court  could      ( 
find  no  rational  relationship  between  the  policy 
of  denying  positions  to  unwed  parents  and  the 
legitimate  educational  objectives  of  the  school 
board. 

In  another  case,  Kelley  v .  Johnson ,  44 
U.S.L.W.  4469  (U.S.  April  5,  1976),  the  Supreme 
Court  ruled  that  a  New  York  county  potice  depart- 
ment's regulations  limiting  the  length  of  a  policeman' 
hair,  sideburns,   and  mustache  did  not  violate 
the  Fourteenth  Amendment.    A  desire  to  make 
police  officers  easily  recognizable  to  the  public 
and  to  foster  esprit  de  corps  was  held  to  justify 
the  grooming  rules.  This  rationale  probably 
would  not  extend  to  teachers  .     [See  e.g. ,  Handler 
V.  San  Jacinto  Junior  College.  519  F.2d  273  (5th 
Qr.   1975)  .] 

Two  retirement  cases  are  worthy  of  note: 
Massachusetts  Board  of  Retirement  v.  Murgia, 
44  U.S.L.W.  5077  (U.S.  June  25,   1976)  ,  in  which 
the  Court  upheld  the  constitutionality  of  a  mandatory 
retirement  rule  (age  fifty  for  uniformed  state 
police  as  a  rational  means  for  maintaining  a  physi- 
cally fit  police  force)  ;   and  Fitzpatrick  v.  Bitzner, 
44  U.S.L.W.  5120  (U.S.  June  28,  1976)  ,  in  which 
the  Court  permitted  recovery  of  money  damages 
for  backpay  retirement  benefits  in  a  sex  discrimin- 
ation suit  (the  penalty  provisions  of  Title  VII  ^ 
were  lawfully  authorized  by  Congress  under  V 
the  enforcement  clause  of  the  Fourteenth  Amendment 
notwithstanding  the  state's  claim  of  sovereign 
immunity)  . 


